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EDITORIAL NOTES 


THE SUDDEN death of Vice-Chancellor John E. Foster threw a gloom over 
the Bench and Bar of this State, in part because of its suddenness while 
he was hearing a cause, but also because of his high personal and judicial 
character. He was extremely well fitted for his position and, being only 
sixty years of age, was in the fullness of his powers. 





Last month we commented upon the law’s delays in some criminal 
cases, instancing one matter only. Another case appears in the newspa- 
pers of March 12th as follows: 

“Mat Cicerniko of New York was convicted in the Middlesex County 
Court yesterday of robbing Lazo Travico of 408 State street, Perth Am- 
boy, of $4,000. The alleged crime was committed just a year ago yes- 
terday. He will be sentenced Friday.” 

We have no knowledge of this particular case. There may have been 
good reasons for the long delay. But our point is that, unless very extra- 
ordinary reasons exist, a robber, swindler or highwayman should be tried, 
sentenced and put in prison within a month or two of the commission of 
the offense. Further, after conviction by a jury there should be no bail. 
It is absolutely certain that, not the fear of final punishment, but the swift- 
ness of it, is the only deterrent against crime. Men who offend against 
the grosser crimes take their chances if they conceive that time will work 
intheir favor of escape. In a recent number of the “Magistrates National 
Magazine,” a writer, C. Gilbert Crawford, puts the case in this way: 

“Our criminal laws have not kept pace with science and education. 
The present method of surrounding the criminal with every safeguard and 
releasing him from punishment on the slightest pretext must give way to 
better methods or we will be swamped in a wave of crime. When the ac- 
cused is once found guilty there can be no excuse for giving him his lib- 
erty pending appeal; when the connection of the accused and the crime is 
once established there must be no further efforts made to secure his re- 
lease. The one and only issue between the prosecution and defense will be 
to determine through scientific methods the classification of the criminal, 
whether a born criminal, a habitual criminal, or an insane criminal. The 
punishment must fit his class. Punishment is a defense against crime, and 
not a deterrent. Punishment to serve as a deterrent must be swift and 
certain. There must be no legal quibblings once the accused is found 
guilty and punishment must not fit the crime, but the criminal.” 
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When the investigating committee appointed by the last Legislature, 
consisting of Senator Bright and others, was appointed, we felt, as prob- 
ably did most citizens, that it was the usual political effort to throw 
discredit upon the opposite party. It appears, however, that there was 
just cause for its appointment. Already it is apparent that the committee 
is doing good work for the State. It is eliciting information of what pay 
State officials draw, either without personal work or combining their ac- 
tivities with outside matters ; in showing what increases have been made in 
pay rolls and how; in expenditures that, on their face at least, seem to be 
unjustified, etc., etc. Not knowing all the facts it would be unjust for us 
to comment upon the newspaper publications of the evidence now being 
adduced, but we trust that when the report is made to the next Legislature 
it will be wholly unpolitical and pave the way for much needed reforms, 





After the adjournment of the Legislature the Governor, in a public 
statement, called specific attention to matters embodied in his message 
which the Legislature ignored. Some of his suggested statutes we fail to 
endorse, but the most of them clearly should have had action by the Legis- 
lature. As a matter of history we give, in full, the suggestions of the 
Governor not acted upon in any way, viz.: 

“Reduction of taxation. 

“A self-sustaining Tenement House Commission, with power to sup- 
ervise theatres and public places in all municipalities. 

“A survey of the public school system. 

“Payment of all funds collected by State agencies into the State 
Treasury. 

“Regulation of the distribution, quality and price of coal. 

“Protecting the depositors in private banks. 

“Providing for the care and cure of narcotic users convicted of crime. 

“Empowering the Governor to remove statutory officers for cause, 
and power of temporary appointment in cases of emergency caused by 
death, etc. 

“Repealing the useless Bureau of Elections in counties of the first 
class. 

“Repealing the Blackwell divorce law. 

“Adequate laws to prevent pollution of our waterways. 

“Amendment of statutes relating to crime, to aid in suppressing the 
crime wave. 

“Improving conditions at grade crossings, and the elimination of sign 
boards. 

“Definite action establishing a State policy for supplying the people 
with potable water. & 

“Amendment to the laws relating to the zoning system, and a consti 
tutional amendment, if necessary, granting the power. 

“Confirming the tri-state treaty relating to the Delaware River. 

“Repealing the law which now permits fire insurance monopoly and 
the charging of unjust rates. 

“Appointing a commission to make a treaty with adjoining states, and 
regulating the distribution of electric power between the states. 

“Power in the Highway Commission to select routes for the highway 
system, and to regulate and protect, by additional powers, the highways. 
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“Curing the defect in the no-night-work bill for women in factories, 
by providing a penalty for violation of the law.” 

Apparently the chief object of the last Legislature was to increase 
appropriations and some salaries, and not to reduce the burdens of taxa- 
tion. Is it too much to hope that the next Legislature will look more after 
the people’s interests and less at the passage of bills to increase the burden 
of laws of slight consequence and also the heavy burdens of taxation? 





The South is still the South, at least in Texas. In that State it is held 
that covenants running with the land, during a period of 21 years, not to 
permit land to be sold, leased, or occupied by negroes, are enforceable, ac- 
cording to the opinion of the Court of Appeals of the District of Columbia 
in Corrigan v. Buckley, 299 Federal Reporter, 899. It was held that a 
negro’s constitutional right to own or occupy property did not give him 
a right to compel sale or conveyance to him of any particular private 
property, and that segregation of races by statute or private agreement, not 
amounting to denial of fundamental constitutional rights, is not against 
public policy. A decree enjoining sale of property, by a party to the cove- 
nant, to a negro, was affirmed. Mr. Justice Van Orsdel wrote the opinion, 
in which he said, in discussing the case: 

“The individual citizen, whether he be black or white, may refuse to 
sell or lease his property to any particular individual or class of individ- 
uals. The State alone possesses the power to compel a sale or taking of 
private property, and that only for public use. The power of these prop- 
erty owners to exclude one class of citizens implies the power of the other 
class to exercise the same prerogative over property which they may own. 
What is denied one class may be denied the other. There is, therefore, no 
discrimination within the civil rights clauses of the Constitution.” 





On the supposition that the foregoing is good law elsewhere, what of 
another Texas decision which forbids negroes to vote in Democratic 
primaries, and this by a United States District Court? The case of Chand- 
ler v. Neff, 298 Federal Reporter, 515, has decided that a primary election 
is not within the meaning of the Fifteenth Amendment to the Federal Con- 
stitution prohibiting infringement of the right to vote on account of color, 
and that a Texas law prohibiting negroes from voting at Democratic pri- 
mary elections was within the police power of the State. District Judge 
West, in discussing the subject, said: 

“The right and power of the State to promote the health and general 
welfare of its people is a right reserved to itself, and is not granted to the 
national government; that is to say, it retains its police powers, which 
necessarily include the power to regulate its internal and political affairs, 
and to enact statutes covering elections within its borders. There can, 
therefore, be no question that the State has the power and authority to pass 
laws of that character, nor is any doubt of it raised by the pleadings or 
arguments here; the only question presented being as to whether or not 
the State had the right and power to pass an Act which, as plaintiff con- 
tends, had the effect to deny and abridge his right to vote because of his 
race or color. The decisions of the various States, passing upon and in- 
terpreting the extent to which they may go in limiting the rights of voters, 
are in more or less conflict, and the reasoning of the great lawyers and 
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Judges upon each side of the controversy are enlightening and fairly well 
balanced. There seems, however, to be no dispute as to the definition of 
primary election. . . . Any reasonable test of party affiliation may be 
required.” 





Without doubt the Legislature by its amending Act of Mar. 22, 1923 
(P. L., 343) meant, and the Court of Errors and Appeals was correct in 
holding (in Kinlin yv. State Board of Medical Examiners) that a World 
War veteran, who was student or in training in a legally incorporated col- 
lege of chiropractic under jurisdiction of Federal Board of Vocational 
Training when the Act became effective, is entitled to license to practice 
chiropractic on furnishing satisfactory evidence of graduation from such 
institution, without examination or proof of good moral character. But 
no such law should have been passed. There is no reason whatever why 
anyone should be licensed to cure human ills whose character is bad. Law- 
yers, regular physicians, clergymen and some other professions cannot 
practice without proof of good moral character, and veterans should be no 
exception. 





Some lawyers have wondered what is the practical effect of the pas- 
sage of the bill known as “Senate No. 105,” which provides for a Com- 
mission to revise the statutes of this State. We learn that it may be some 
years before such a revision can be prepared, acted upon and published. 
In the meantime, within the next three months, it is expected that the 
supplement to the Compiled Statutes which will include all existing laws 
from 1911 to 1924 will be published, at a price to attorneys of $40. The 
reason this volume begins with 1911 1s because the 1915 Supplement is 
two-thirds obsolete and also out of print. The three new volumes are said 
to contain about 4,700 pages, or nearly as much as four of the volumes of 
the 1910 Compiled Statutes. The need of a complete revision of the 
statutes are thus made manifest. 





THE CONSTITUTION OF THE UNITED STATES' 


By Hon. Josern S. FRELINGHUYSEN 


The ladies of the Continental Chapter have assigned me a task gigan- 
tic in its proportions, to condense within the short time at my disposal, 
in tabloid form, the story of the birth of our nation and the writing of its 
great Charter of Government. Perhaps some of you have read the recent 
book on the Constitution written by the present learned Solicitor-General, 
James M. Beck. If not, 1 would urge you to read it at once. It is one of 
the greatest contributions to the fistory of the document that has ever been 
written, accurate in fact, brilliant in phrase and interesting in narrative. | 
am free to confess that in my effort to give you a brief analysis of this 
sublime document I have followed somewhat the outline of Mr. Beck's 
work. 

In these days of peace and plenty, of opportunity and prosperity, the 
events of the days of travail and suffering and the struggle of those heroic 
men to give us a structure of government erected on the enduring princi- 


"Address delivered in Plainfield, March 24, 1925, before Continental Chapter, 
Dn A ER. 
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ples of peace, justice and liberty, thrill us with pride and cause us to rev- 
erently pay tribute to their courage, wisdom and sacrifice. 

The hardy pioneers who peopled this continent and began their pil- 
grimage over 300 years ago had the genius for constructive government 
founded somewhat on the British Constitution and the common law. Down 
through the years they had fled from oppression, from the vices of a po- 
litical system that its virtues could not overcome. At the assembling of the 
Constitutional Convention the population of the United States was about 
three and one-half million people, which the population of New Jersey 
equals to-day. It was a revolt against the despotism of the monarchial 
system founded in lines of civil and religious liberty. The story of the 
long years of oppression by the mother country is known to every school 
boy in the land and the Boston tea-party was only an incident. It was the 
fundamental and primal love of justice and liberty that culminated in the 
revolt of the Colonies and the Declaration of Independence. 

In the background of the vast panorama of our national history stands 
one immortal figure—more responsible than any other for the possibility 
of the great Charter of Liberty that has made the United States the most 
powerful nation in the world. 

In 1775 Washington assumed command of the military forces of the 
United States and fought to a successful conclusion the desperate strug- 
gle of 1775-1781, which so brilliantly ended at Yorktown. Again, in 1789, 
the Federal Constitution having become a vital thing, a government hav- 
ing come into being, it was the same distinguished Virginian statesman 
who was chosen to fill the Presidential chair and take over the executive 
reins. For eight eventful years it was George Washington who shaped and 
moulded the polished and incipient elements of administration and placed 
the United States on a firm footing, evolving it from the morass of experi- 
mentation and giving it a recognized and conspicuous place among the na- 
tions of the earth. 

“At the close of the Revolution the situation was chaotic; there was 
no centralized government. After the Declaration of Independence July 
4, 1776, a Constitution was proposed to give the central government more 
power, but the so-called Articles of Confederation were not finally adopted 
until March, 1781, when the war was nearly over. The war was under 
the direction of Congress, representing no unity but thirteen sovereign 
and independent States, taking some measures to carry on the war, but ex- 
ercising no direct authority and securing the codperation of the several 
States only by favor and not by legal right. Washington summed up the 
whole tragedy in one phrase, ‘Influence is not Government.’ Many of the 
States ratified the Articles of Confederation within a few months, but it 
was understood that the consent of all the States was essential and the 
ronsent of the thirteenth State, Maryland, was not secured until March, 
1788. The Articles themselves marked only a very small advance over the 
existing defects of government; the constituent States were too jealous of 
each other and too hostile to a central government to form an effective 
government.” 

_ By the Articles of Confederation, effective in 1781, the conduct of 
loreign affairs was vested in the new government, which was given the 
power to create Admiralty Courts, regulate coinage, maintain an army and 
navy, borrow money and remit bills of credit, but the great limitation was 
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that in all other respects the constituent States retained absolute power, 
especially with reference to commerce and taxation. The Confederation 
had no direct power over the citizens of the several States. A year after 
the Articles of Confederation had been adopted the war came to an end by 
a preliminary treaty, November 30th, 1782. 

The six years of the Articles of the Confederation mark the gloomiest 
and most threatening period in American history—very little has been 
written about it. The victory had been won, independence had been 
gained, the American continent was ours—yet the victors seemed impotent 
to avail themselves of the prize so dearly bought. But out of the wreck 
of disaster was to come a great boon to the liberty-loving colonists—a 
blessing to them and to future generations—the Constitution of the United 
States. I hesitate to recite the story of these, the darkest of all years of 
our government—thirteen independent States, united by a common cause 
and a glorious victory, sole possessors of a large continent, yet impotent and 
weak, with no unity of purpose or codperation. There was no central 
government. The Union had disintegrated. Of the Continental Con- 
gress only fifteen members, representing seven Colonies, remained to 
transact the affairs of the new nation. The government would have failed 
if it had not been for the spirit of codperation prevailing at the outbreak 
of the war, which made the States willing to ask for self-preservation. 
There were two circumstances which saved the infant nation, one the 
invaluable aid of France and the other the personality of George Wash- 
ington. 

The army was unpaid and in a state of revolt. Efforts were made in 
Congress to pay the interest of the national debt and provide funds for 
necessary expenses. The currency was worthless. There was no authority 
to carry out the treaties with England and France. The government made 
a call on the States to raise eight million dollars, but only $400,000 was re- 
ceived. The weakness of the Confederation can be measured by the fact 
that in the last fourteen months of its existence its receipts were less than 
$400,000 while the interest on the foreign debt alone was over $2,400,000, 
and that on the internal debt was five-fold greater. 

In June, 1783, a few hundred mutinous, unpaid foot soldiers stacked 
their arms in front of the State House in Philadelphia, threw stones at 
the building and refused to disband when asked to do so by Colonel Alex- 
ander Hamilton, a representative of Congress. Hamilton, startled by the 
menacing attitude of the men, returned to Congress and grimly told them 
to think of “eternity,” as he did not believe that they had “more than an 
hour to live.” The Congress than hastily fled and became fugitive, first 
holding its sessions in Princeton and later in New York, where it sat 
during the Constitutional Cortwention. 

The failure of the government created a revolutionary spirit which 
culminated in Shay’s Rebellion in Massachusetts, resulting in the over- 
throw of the State government, jail delivery and the seizure of private 
property. 

In the fall of 1786 General Knox wrote to Washington on the danger 
of insurrection and gave graphic descriptions of the rapid spread of the 
baleful spirit, which Beck in his book very aptly calls “bolshevism.”’ 

“The people who are insurgents [Shaysites] have never paid any of 
but little taxes, but they see the weakness of government. They feel at 
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once their own poverty compared with the opulent and their own force and 
they are determined to make use of the latter to remedy the former. Their 
creed is that the property of the United States has been protected from 
the confiscation of Great Britain by the joint exertions of all and there- 
fore ought to be the common property of all. Having proceeded to this 
length for which they are now ripe, we shall have a formidable rebellion 
against reason, the principle of all government and the very name of lib- 
erty.” 

‘ Washington was interested in the development of western lands and 
wanted increased freedom of transportation on the Potomac. He induced 
Virginia and Maryland to appoint commissioners, who met at Mt. Vernon 
and drafted an agreement between the two States concerning waterway 
commerce. The State Legislatures went further, and, on the recommenda- 
tion of the Virginia Legislature, the other thirteen States were united and 
met in Convention at Annapolis, Md., in September, 1786, to adopt com- 
mon regulations of commerce. Pennsylvania, Virginia, Delaware, New 
Jersey responded, but, being too few to achieve their object, they issued 
another call, probably drafted by Hamilton, to meet in Philadelphia on the 
and Monday in May, 1787, “to take into consideration the situation of the 
United States, to devise such further provisions as should appear to them 
necessary to render the Constitution of the Federal Government adequate 
to the exigencies of the Union.” 

The Congress approved the suggestion January 21, 1787, and adopted 
a resolution, calling the Convention. This was the call for the great Con- 
vention : 

“For the sole and express purpose of revising the Articles of Con- 
federation and reporting to Congress and the several Legislatures such 
alterations and provisions therein as shall, when agreed to in Congress and 
conformed to by the States, render the Federal Constitution adequate to 
the exigency of the government and the preservation of the Union.” 

In the dying gasp of the impotent Congress they attempted to cling 
to their shred of authority by limiting the resolution to the revision of the 
worthless Articles of Confederation, providing that the action of the Con- 
vention should not be valid until adopted by Congress and the States. 
Fortunately the mandate was disregarded and this provision resulted in 
graceful suicide and the birth of a new nation under a Constitution great 
and mighty. 

May 25, 1787, was the date of the Convention. It is a significant fact 
in the study of the making of this great document that the delegates ap- 
proached the task with grave doubts of success and that in the final achieve- 
ment their attitude was one of discouragement and failure. Little did 
they know then, or for a long time after, that they had created a formula 
of government that would make them immortal and that their work would 
challenge the admiration of the world. 

The Convention was held in the State House, in Philadelphia, then 
a town of scarcely 30,000 people, in a hall fifty feet square, where the 
second Continental Congress had been held and where the Declaration of 
Independence had been signed. The States were not limited as to dele- 
gates, as each State voted as a unit in the Convention. Seventy-two men 
from the Colonies had been given credentials; all States were represented 
except recalcitrant Rhode Island. The largest representation was 55 and 
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at the end of the Convention only 39 remained to finish the work. Twen- 
ty-three were lawyers, many prominent at Bench and Bar, some with edu- 
cational backgrounds in English and Scotch legal institutions and col- 
leges, and the remainder were financiers, farmers, doctors, educators and 
soldiers. They were experienced in public affairs. Thirty-nine had been 
members of the first Continental Congress and eight had already helped 
frame the Constitutions of their respective States. At least 24 were col- 
lege graduates, 9 of Princeton, 3 of Yale, 2 of Harvard, 2 of the College 
of Philadelphia (now University of Pennsylvania), 4 of William and 
Mary, and one each from the Universities of Oxford, Columbia, Glasgow 
and Edinburgh. At least three were professors of law in Universities and 
one was President of Columbia. A few had gained fame, notably Dr, 
Franklin, philosopher, scientist and diplomat, and George Washington, 
whose fame had won'the admiration of the world. It was a Convention 
of young men, the average being little over forty, Franklin, the oldest 
member, being 81, Washington 55. Jonathan Dayton, of New Jersey, was 
the youngest member, being 27; James Madison, who had contributed so 
largely to the plan that he has been called the “Father of the Constitution,” 
was 36; Edmund Randolph, who opened the discussion by presenting the 
Virginia plan, was only 34; Charles Pinckney, who, unaided, submitted the 
first concrete draft of the Constitution, was only 29, and Alexander Ham- 
ilton, who contributed by his powerful arguments much to its ratification, 
was only 30. The New Jersey delegates were William Livingston, David 
Brearley, William Paterson, Jonathan Dayton. 

It is difficult to designate the outstanding figures in the Convention, 
there were so many who played an important part in the proceedings. The 
most outstanding figures, in my opinion, were Washington, Franklin, 
Madison, Hamilton, Randolph, Mason, Pinckney, Dayton and, in opposi- 
tion, Martin. 

Washington was loath to attend the Convention. He was despond- 
ent over the condition of the country and, having declined an invitation 
from his officers of the Society of the Cincinnati to come to Philadelphia 
and become its President, gave this as his excuse, but Randolph and Mad- 
ison persuaded him that it was his duty to go. He also took the ground 
that the call for the Convention had not received the sanction of Con- 
gress, but, when Congress assented, he agreed to attend. There were 
other reasons that made it inconvenient. Although possessed of a vast 
landed estate he had very little ready money. In addition to this, he had 
suffered from rheumatism for six months, and for ten days before his 
departure had carried his arm in a sling. Yet Washington started on the 
wearisome journey to Philadelphia on May gth, and on the fourth day 
after arrived at Chester. Hig entry into the city was a triumphal one; 
he was escorted by its foremost citizens as well as a cavalry escort. The 
bells of the churches were rung and the people acclaimed him as a hero. 
He remained with the Convention until the end and was destined to be for 
eight years the Chief Executive of the nation created by the Convention 
over which he presided. 

One of the delightful descriptions in Mr. Beck’s book is devoted to 
Franklin’s dinner. Mr. Beck says that Franklin, as always the utilitarian 
philosopher, recognized that the current of good feeling runs with the 
flow of gastric juices, for he invited all the delegates who had reached 
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Philadelphia on May 16, 1787, to dine with him. He had recently re- 
ceived a cask of porter and he invited Washington and the other dele- 
gates, principally those from Pennsylvania and Virginia, to dine with him 
end broach the cask. 

Not until one reads the account of the proceedings of the Convention 
do we realize the wondeful influence of Dr. Franklin on its proceedings, 
particularly his timely motion to adjourn, which prevented a crisis in the 
affairs of the Convention, threatening its dissolution. How much this 
dinner and the cask of porter contributed to the final result of the Con- 
vention no one will ever relate, but we cannot but be amused by the fol- 
lowing paragraph of Mr. Beck’s book: 

“The men of the day were heavy drinkers, and if the genial doctor’s 
guests on this occasion or later the Constitutional Convention had sus- 
pected the possibility of the 18th Amendment the Convention would prob- 
ably have adjourned sine die.” 

When the Convention assembled, Washington was unanimously chos- 
en its presiding officer and the first order was the adoption of rules. One 
of the most outstanding and significant of these was that the ban of 
secrecy should be placed on all of the proceedings of the Convention. This 
rule was finally enlarged to provide that no disclosures should be made 
during the lives of the members. The seal of secrecy was faithfully kept 
with one exception, that of Luther Martin, a delegate of Maryland, who 
disclosed some of the proceedings in part to the Maryland Legislature. At 
the end of the Convention, and on Washington’s orders, the secretary care- 
fully burned every record except the minutes which were put into Wash- 
ington’s custody. Stenography was an unknown art and the typewriter 
had not been invented, while the ubiquitous reporter was not in evidence. 
James Madison left a comprehensive statement, from copious notes taken 
by him and published after his death, but these are incomplete, particu- 
larly the great speech of Hamilton, only a small part of which has been 
recorded. History has been denied the complete records of this, the most 
important Convention in all time. 

To-day the same ban of secrecy is placed on the Senate of the United 
States in its executive session. Yet in a few hours the press of the coun- 
try knows its details and its deliberations. How different in Washington’s 
time, when honor was the creed of statesmen! 

That previous thought had been given to the formulation of some 
plan is evidenced by the fact that the Virginia and New Jersey delegations 
each submitted to the Convention a formula of action, one known as the 
Virginia Plan and the other the New Jersey Plan. Both were proposed as 
anendments to the Articles of Confederation and some of the provisions 
in both Plans were adopted in the final Constitution. I will not analyze 
‘hese Plans further than to say that the Virginia Plan gave the National 
Legislature, so termed, the power to negative all laws passed by the sev- 
eral States, contravening, in the opinion of the National Legislature, the 
Articles of the Union and to call forth the force of the Union against the 
State failing to fulfill its duty under the articles thereof. It provided for 
a National Executive, to be chosen by the National Legislature and that 
the Executive and a convenient number of the National Judiciary com- 
pose a Council of Reason to examine every act of the National Legisla- 
‘ure and the State Legislatures, with veto power. The New Jersey Plan 
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provided a Federal Executive to consist of a number of persons for a 
fixed term, a sort of commission government. Neither of these proposals 
were finally adopted, of course. 

No student of history can doubt that the founders of our govern- 
ment builded wisely and soundly. Their preparation for the great task 
that lay before them was the close study of the history of other nations, 
the forms of government that had succeeded and those that had failed, and 
the reasons for those failures and successes. These wonderful, courage. 
ous, self-sacrificing men were resolved that the sacrifices of their country 
and their people should not be in vain, and they proceeded to lay a foun- 
dation of a government that would turn chaos into orderly progress. 

The Jersey plan had precipitated a crisis. It strengthened to a very 
small degree the powers of the weak confederation in providing for an 
Executive, but it permitted the central government to act only by the vote 
of nine States. It was a mere League of States and thoroughly impractical 

A month had passed; many of the prominent figures of the Conven- 
tion had spoken. There had been plenty of oratory. Governor Morris 
spoke 173 times, Mason 136, Wilson 168, Madison 161, Sherman 138, 
Gerry 119 and Washington once. Then Mr. Randolph submitted the Vir- 
ginia Plan, which startled the delegates. Charles Pinckney, of South 
Carolina, submitted a draft of the future Federal Government which, 
while similar to the Virginia Plan, was more specific and concrete. From 
this young statesman of 29 years came the future Constitution of the 
United States. With two plans before the Convention, the real discussions 
began, James Madison reviewing the forms of government of the differen: 
nations. 

Time will not permit me to outline the entire debate. The great con- 
flict ranged around the powers of the States, State sovereignty and the 
centralization of power in the National government, and the Convention 
resolved itself into two contending parties—the National Party advocating 
a strong and powerful central government, submerging the powers of the 
States and the States Rights Party, advocating the retention of power 
within the States. 

Hamilton had not spoken, but in June, on the 18th, he took the floor 
in a gloomy and foreboding speech. He opposed the Virginia and Jersey 
plans, recommended a Legislature to consist of two branches, one called 
the Assembly, to serve for three years; a Senate, to be elected for life, to 
be selected by electors, chosen for that purpose from the people; a sv- 
preme Executive, to serve for life, elected by electors, to be called a “Gov- 
ernor,” and to have a negative on all laws to be passed and upon the 
execution of all laws already passed—a monarch in fact. Hamilton praised 
the British form of government and the House of Lords, the only con- 
cession to democracy being an elected House of Representatives. His pro- 
posals were disregarded, their only virtue being that he advocated a na 
tional government. He advocated a President for life with the sweeping 
powers of a monarch, differing only from a King in that he was electiv 
and subject to removal by impeachment. 

However much Hamilton may be criticized for his alarming proposal 
after the long years of war by the Colonies against the tyranny of 4 
monarch, he was sincere and courageous. Although he left the Convention 
on the day of his speech and did not return until nearly two months later, 
























rn a a ae Ans an. nn 








S for a 
roposals 


govern- 
2at task 
Nations, 
led, and 
ourage- 
country 
a foun- 


a very 
for an 
he vote 
-actical, 
‘Onven- 
Morris 
in 138, 
1e Vir- 
South 
which, 
From 
of the 
1ssions 
fferen: 


it con- 
nd the 
‘ention 
cating 
of the 
power 


> floor 
Jersey 
called 
ife, to 
a Sl- 
*( 0V- 
mn the 
raised 
- con- 
. pro- 
a Na- 
eping 
ective 


posal 
ot a 
ntion 
later, 





< RR eS 


er 
tp) 


THE CONSTITUTION OF THE UNITED STATES 139 


his fight for the ratification of the Constitution as drafted, his administra- 
tion of the machinery it created and his financial ability as the first Sec- 
retary of the Treasury, assisted greatly the government in its early strug- 
gles and atoned for his unsound proposal at the Convention. 

The most critical period in the Convention was the question of repre- 
sentation in the Senate. The account of this delicate situation was reduced 
to writing by William Steele as related to him by Jonathan Dayton. The 
most powerful and influential States represented in the Convention were 
the most populous States at that time—Pennsylvania, Massachusetts and 
Virginia, each determined to retain its power. They favored representa- 
tion on the basis of population. They were joined in this by Georgia, 
North and South Carolina (whose territory then greatly exceeded their 
present confines). The four smaller states, Rhode Island, Connecticut, 
New Jersey and Delaware, fearful of being overwhelmed by such appor- 
tionment, presented an ultimatum to the Convention, stating that they 
“would secede from the Convention, return to their Constituents and in- 
form them that no compact could be formed with the large States, but 
one which would sacrifice their sovereignty and independence.” It is stated 
that Jonathan Dayton presented this to the Convention. 

The moment was a tense one, but the wisdom and sagacity of two of 
the greatest men of the times were equal to the occasion. Washington, in 
the chair, looked significantly at Franklin; Franklin arose and moved an 
adjournment for three days, with the understanding that the delegates 
should confer with those with whom they disagreed rather than those 
with whom they agreed. The cooling-off process produced wiser coun- 
sels, equal representation in the Senate was agreed to and the Convention 
and Constitution were saved. This is why New Jersey and other small 
States have two Senators, equal in representation to the most populous and 
powerful States in the Union. Wise old Dr. Franklin! 

Time will not permit me to analyze the provisions of the Constitution. 
Its object was well set forth in the preamble: “To form a more perfect 
union” (Franklin’s great dream), “establish justice, promote the general 
welfare, provide for the common defence and secure the blessings of lib- 
erty to ourselves and our posterity.” 

There are several other outstanding principles which might be men- 
tioned, e. g., representative government—while the power was directly in 
the people, the authority was given to Representatives of limited terms to 
legislate for them; a dual form of government, balancing and dividing with 
a nicety the powers of the central government, the sovereign states and 
the inherent power of the people; the guarantees of individual liberty 
through constitutional limitations, preserving the inalienable rights of the 
individual—on this America has been built ; the Colonists had had enough 
of tyranny; an independent judiciary, removed from political influences, 

ippointed for life, protecting the sacredness of contract and the rights of 
property. Another great principle was the restraint of power through a 
system of checks and balances. These sage statesmen were unwilling to 
give too much power to the Congress and so created it in two branches, 
one checking the other. They gave the President the veto power, yet, 
fearful of its abuse, they placed an obstacle by giving the Legislature the 
right to override the Chief Executive’s veto by a two-thirds vote; giving 
the President and Senate jointly the power to determine the foreign policy 











140 THE NEW JERSEY LAW JOURNAL 





of the United States, again limiting the prerogatives of the Chief Execu- v 
tive to make treaties or declare war and placing the international relations 0 
of the United States jointly in the hands of the President and the Senate. 

This principle has created much discussion of late, but at the time of the s 
making of the Constitution other nations vested to a large degree this f 
: power in the Executive. Now the tendency is to follow the American plan g 
js and impose joint responsibility on the Executive and Legislative depart. 


" ments of government. 
i So much for the original draft of the Constitution. It has been said ‘ 
| that if no Amendments had ever been made the spirit of the original draft ( 
I 


would have guided us through the years. 

I suppose I ought not to close without reference to the Amendments. 
The first ten Amendments do but amplify the original provisions of the 
Constitution. They are practically the bill of rights, religious liberty, : 
right to bear arms, freedom of speech, unreasonable search and seizure, 





t trial by jury, reservation of the States’ powers. : 
r From the 15th Amendment on come the radical changes in the Consti- 
y tution and who can say, to-day, that the result of these changes are no FF 


i still in the experimental stage? 
tj The 15th Amendment was passed upon a high moral principle, the en- 
franchisement of the negro. 
i The 16th Amendment authorized the income tax—possibly the most 
popular yet not in accordance with the principles of those who framed the 
Constitution. 


The 17th Amendment, the popular election of United States Senators 
How does the Senate to-day compare with the Senate of two or three or 
four or more decades ago and the giant figures who represented their 
States at that time? I need not answer. 
/ The 18th Amendment prohibits the manufacture and sale of intoxi- 
cating beverages. 

The 19th Amendment bestows the right of suffrage upon the women 
of America, one of the most righteous Amendments ever enacted, yet | 
am free to confess that the election records do not show the same percent- 
{ age of women voters as men, and even they have been very derelict in 
. exercising the great privilege which has been obtained for them through 
ik so much sacrifice. 

The work of Washington and his associates was a splendid piece of 
nih statesmanship. Their foresight was phenomenal and the last Presidential 
i 
? 





campaign awakened the people of the United States to the necessity ot 
letting the Constitution alone. The scheme to make our Federal Supreme 












: Court subservient to the Congress was vetoed by 7,000,000 voters and the 

Constitution tinkers received a black eye. Let us stop tinkering with the 
af Constitution. « 

f On September 15, 1787, the work of drafting the Constitution ended. 

4 The Convention had been in session 81 days and about 400 hours of de- 

bate had been indulged in. The net result was a document of about 4,000 
words, 89 sentences and 140 distinct provisions. 

Lord Bryce said of it, “The Constitution of the United States includ- 
ing the Amendments, may be read aloud in twenty-three minutes. It 1s 
about half as long as St. Paul’s Epistle to the Corinthians and one-fourth 
as long as the Irish Land Act of 1881. History knows few instruments 
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which in so few words lay down equally momentous rules on a vast range 
of matters of the highest importance and complexity.” 

Mr. Gladstone said of it: “As the British Constitution is the most 
subtle organism which has proceeded from progressive history, so the 
American Constitution is the most wonderful work ever struck off at a 
given time by the brain and purpose of man.” 

The signing of the Constitution was dramatic. Luther Martin of 
Maryland refused to sign, as did Randolph, although he became finally 
an advocate of its ratification. Many of the delegates were dissatisfied and 
doubtful and lacked confidence. Washington in signing took the pen and 
made this his one and only speech of the Convention: 

“Should the States reject this excellent Constitution, the probability is 
that an opportunity will never again offer to cancel another in peace. The 
next will be drawn in blood.” 

Delaware was the first to ratify the Constitution (Dec. 7, 1787), and 
New Jersey second (Dec. 18, 1787), Georgia third (January 2, 1788), and 
on January 9th Connecticut ratified it. The other States took much longer, 
and for months the issue hung in the balance. It took all the persuasion 
of Hamilton to win a victory in New York and Dr. Franklin in Pennsyl- 
vania. The opposition in other States almost prevailed. But finally it was 
accomplished and the greatest Constitution in all history was adopted, 
bringing to the United States a Charter under which it has lived for 136 

ears. 

' Constitutions as governmental panaceas have come and gone but ii 
can be said of the American Constitution, paraphrasing the noble tribute 
of Dr. Johnson to the immortal hand of Shakespeare, that the stream of 
time which has washed away the dissoluble fabric of many other paper con- 
stitutions has left untouched its adamantine strength. 

Excepting the first ten Amendments, which are virtually a part of the 
original charter, only nine others have been adopted in more than 130 
years. What other form of government has better stood the test of time? 





SOME RECOLLECTIONS OF HOWARD MAC SHERRY 


The Newark “Sunday Call” some time again published some recol- 
lections by the formerly well-known Howard MacSherry, who, when in 
health, was one of the very able trial lawyers and stump speakers at the 
New Jersey Bar. For several years Mr. MacSherry has been on a re- 
tired list, seeking a regainment of health, which, we learn, is gradually 
coming to pass. It is to be hoped he will again be able to do yeoman 
service at the Bar. He was admitted to practice at the February Term, 
1876. What he said in the “Sunday Call,” of which the following is a 
good part, will certainly interest our readers, especially in its references 
as to how politics was formerly conducted. 

“The first thing in the national campaign would be the erection of 
Presidential banners in every section of the county. Those in the cities 
would be large and elaborate. In the country districts they mostly con- 
sisted of the American flag with the names of the candidates at the bottom. 
Raising these banners would be an event, with music and speaking by local 
orators. And I can assure you it required considerable tact in organizing 
and conducting these political meetings to keep the local leaders satisfied. 
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As soon as a man gets in politics, be it in Fairfax Corners or New York 
city, he becomes jealous. 

“The holding of a political meeting in a county like Middlesex, in 
which | am, of course, very familiar, was hard work. It would be some- 
thing like this. We'll say a meeting was to be held in the town of James- 
burg, or a place like Dayton or Half-Acre. Some two weeks beforehand 
the leading Republicans would be asked to get the county candidates and 
the chairman and officers of the county committee on a certain day to the 
Republican hotel. 

“ach one of these townships as a rule had two public houses, with a 
Republican owner and a Democratic one. These houses were licensed by 
the Common Pleas Court, which in those days consisted of a presiding 
Judge, a lawyer and three lay Judges. To divert a moment, it should be 
well understood how the innkeeping business was controlled by a Court 
which was political. The mental quality of some of the lay Judges can be 
judged by what actually happened when the county Judge was—let us say 
one day up in Middlesex—and the presiding Judge for the time was one 
of the lay Judges. 

“| dislike to use his name, but his regular business was that of auc- 
tioneer, who at one time at a book auction referred to Byron’s poetical 
works as ‘Byron’s political works, what every politician ought to have,’ 
and who on the day referred to signed an order as follows: ‘Let this rule 
be entered, John Jones, P. G.,’ meaning Presiding Justice, the G. being his 
idea of the initial letter of Justice. 

“The leading Republican citizens having been previously invited by 
the county committee and the candidates, proceeded, after several libations 
at the bar, to adjourn to the dining room where mine host had prepared a 
most bounteous repast. Dinner was quite elaborate. In fact, we quite put 
to shame some of the modern banquets. It was not unusual to have severa! 
kinds of wine, including champagne, and to have several toasts drunk for 
the candidates. 

“Meanwhile, as the evening approached for the mass-meeting, the 
rank and file would be congregating in the barroom, where a long row of 
tin cups, bright and new, were placed in a string on the bar and every- 
body present was invited by the landlord to help himself to applejack, 
probably distilled within a few hundred feet from the hotel, or any other 
liquor he desired—of course, not champagne or any other expensive wines 

“Some of these patriots would fill a tin cup to the brim with new ap- 
ple whisky and drink it down without a whimper and enjoy it keenly. The 
mass-meeting was held in front of the hotel with a speaker’s stand on the 
balcony of the hotel, the portico being decorated with lanterns, flags and so 
on. It is needless to say that arguments and facts went for little at such 
a meeting. A speaker, to hold sttch a crowd in the days I refer to, had to 
have a powerful voice and a very strong personality. The arguments in 
those days, or rather the differences between the parties, seemed to be the 
tariff, patriotism and, chiefly, the personnel of the candidates. 

“After the meeting the speakers would return home, which meant a 
long drive—not in automobiles with luxurious cushions, over smooth, as- 
phalt roads—but through the type of red mud road which at times would 
be almost impassable. These meetings in a farming country generally 
passed off pleasantly. Not so meetings held in such portions of the county 
as Washington and South River, the two Amboys and such localities. 
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“There one could ride twelve to fourteen miles from New Brunswick, 
speak in a small hall in a community that was overwhelmingly Democratic. 
If it was a Republican meeting the speakers were lucky to have any meet- 
ing at all, because flags would be torn down, torchlights and banners brok- 
en, and howling mobs would attempt to break up the meeting. 

“| have had the honor and the privilege of being brick-batted in South 
River, rotten-egged in South Amboy and been the recipient of a peculiar 
kind of decayed tomato in Perth Amboy. On one occasion in Perth Am- 
boy, after being received in this enthusiastic manner, the Democrats came 
around and apologized, and with the assistance of a hose carriage and a 
town band, which consisted of a fife and two drums, escorted me through 
the streets to a small hall wherein was being held a firemen’s fair. I was 
asked to make a speech about the brave firemen. I made it, and thus 
earned a pretty good supper and a safe escort from town. 

“It is not a very pleasant thing to remind oneself of, but money in 
the old days was openly and notoriously used to purchase votes in such 
counties as Middlesex. Voters were paid all the way from 50 cents to $5 
a vote. Frequently more than that. This was not done under the auspices 
of any county or city committee, in fact all the committees I have ever 
heard of or had anything to do with were very much opposed to it. These 
fees were paid by the candidates themselves. 

“I knew of one campaign in Middlesex County where the combined 
votes of the candidates did not exceed 12,000, and wherein one of the par- 
ties, at least, had about $45,000. 

“The polls in New Jersey have always been kept open too long. Re- 
turns used to come in very slowly. We would generally know by about 
midnight, however, how the county had gone. Upon ‘he reception of the 
news, if it was unfavorable, lights would be extinguished in headquarters 
and the leaders would wend their way solemnly to their homes. If, how- 
ever, returns were favorable then there seemed to be but one thing to do— 
organize a parade, headed by a band, which was kept up generally until 
daylight. In fact, the parade couldn’t stop, because all the candidates 
living around the city would have felt hurt if they had not been visited 
and serenaded and the student body of old Rutgers were having the 
time of their young lives. 

“Naturally, the present political conditions interest me, and I try to 
consider dispassionately whether they are any better than formerly. For 
instance, the direct primary law, in my humble judgment, almost pre- 
cludes a poor man from a nomination. I wouldn’t, however, dismiss or 
repeal it entirely. In some respects it is a better system than the old, but 
it should and could be amended. 

“At present our public representatives in the State and National 
houses of legislation do not, in my judgment (without being disrespectful 
to anybody), size up mentally with the representatives of my early political 
career. 

“There is not much difference in the policies of the two parties. The 
Democrats make a mistake in letting the South and West dominate them 
so much. The Democrats, in some respects, constitute a great party, but 
they will never secure the confidence of the people until they eradicate 
William J. Bryan. 
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“T am sure | have nothing against Mr. Bryan. He is not in my way 
of life, but perhaps I can best convey my estimate of him by telling a 
story: 

“The scientists tell us that fish have on the side of their heads what 
closely resembles small pebbles. Now these pebbles have a name, but that 
escapes me for the present. Suffice it to say that these so-called pebbles 
are placed on the side of the head of the fish and run from side to side to 
enable the fish to retain his balance. Mr. Bryan doesn’t seem to possess 
such a balance, and therefore he never knows when he’s upside down. 
He may be a very well-meaning man. He is now one of the moving forces 
in the direction of the Presbyterian Church. He’ll wreck that, too, if he’s 
not thrown overboard. I am very much interested in the wrecking, be- 
cause I’m a member of that church. 

“The Ku Klux Klan issue is no issue at all. The furore over it will 
soon die out. Most of the so-called 100 per cent. Americans who are abus- 
ing the Catholic Church never go to any church. The abuse of the Jews is 
simply wicked. It makes even a corporation lawyer blush to hear a great 
big, well fed and prosperous American whining because the Jew is beating 
him out in the race of life. 

“T have had much to do with Hebrew lawyers and I never met an un- 
patriotic one. As for integrity, well! For nearly a quarter of a century I 
have fought Samuel, now Justice Kalisch, day after day in the Courts. 
He and Louis Hood, the present counsel of the Fidelity-Union Trust Com- 
pany, Benjamin Weinberg and Jacob Newman were among the most re- 
sourceful lawyers I ever contended against. I have had all sorts of agree- 
ments with them, involving large sums of money, without a word of writ- 
ing between us. And they never defaulted in their promises; always could 
be relied upon. 

“After meeting thousands of lawyers in my practice, I have no hesi- 
tancy in saying that the Bar of New Jersey is the equal of any.” 





STRAY NOTES ON THE BAR ASSOCIATION MEETING IN LONDON 


By OnE Wuo ATTENDED 


London is proverbially wet, often cold but never dry. In fact the 
custom of wearing cuffs on trousers is said to have originated there from 
necessity and to have grown into a fashion. But the elements had no ef- 
fect whatever upon the representatives of the New Jersey Bar I met there 
last summer. The dazzling iridescence of the “topper” of our State 
Bar Association President was one of the shining spots of the occasion. 
It gave the Jersey lawyers a certain distinction that neither rain nor fog 
could mar. It was the best “sytaoniz” advertisement I have seen. There 
might have been a suspicion of the free use of cosmetics too about this 
gentleman, but of this he has, as yet, been neither indicted nor convicted. 

But the existence of some jealousy among the officers of the Asso- 
ciation was plainly obvious. One Star (r) representative, notwithstanding 
the President’s efforts, had no opposition for first honors from the shoul- 
ders down. Always attired in a spotless white waistcoat and a perfectly 
fitting morning coat and trousers (not rented from Moss either) he 
brought no disgrace to the delegation. He was accompanied by his family. 
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Others too were conspicuous. The most diminutive member of the Essex 
Bar wore the tallest topper and the longest-tailed coat. A former Federal 
Judge refused to move without the aid of a fifty-cent cane and then 
never kept his appointments. Another, of present Federal distinction, 
adopted the style of a blue shirt and cuffs, with high hat and tail coat, 
because the King and Prince of Wales were so attired at the garden 
arty. 
. Modesty, also, characterized our representatives. Some plain law- 
yers were known as Judges. Some Judges preferred to tour incog. as 
lawyers, and perhaps for good reasons. I shal! noi discuss prohibition 
further. But as domiciles were not concealed, and some of these men had 
local reputations which they on occasions divulged, these slight inaccur- 
acies were hard for others to explain. 

It rained on the day of Lady Astor’s reception at Cliveden. The party 
was supposed to be an out-door affair and the guests were expected to 
limit their wanderings to the confines of the grounds, including the re- 
freshment tent and the cemetery. Rain necessitated that the rostrum be 
removed from under a large tree to the gallery of the manor house. The 
front doors were opened and most courteous ushers were provided. Yet, 
instinctively, two former Judges gained access to the house by porch- 
climbing and an open window. Both are former Presidents of the Hudson 
Bar Association. 

One did not have to be an active participant in the festivities to ob- 
tain the best view. The sidelines were often more desirable. It was like 
viewing a New York-Brooklyn baseball game from the bleachers. At a 
dinner in Grey’s Inn, in the room in which the immortal Queen Bess died, 
where a traditional custom commands the guests to preface the dinner by 
drinking a silent toast from a medieval loving cup, one representative was 
heard expressing his appreciation at having met Her Majesty. 

The King and Queen gave a garden party too. Luckily, on this occa- 
sion a threatening sky gave way to a perfect afternoon. With a view to 
safety first, each State sent two representatives for presentation to the 
King. Alas! no such safeguards were shown around the Queen and 
Prince of Wales. The oversight proved almost fatal. The Prince, as us- 
ual, was fully equal to the occasion, and, by moving frequently from 
place to place, magnetized the crowd from places of danger to the Royal 
Family. The Queen was not so fortunate. Profiting by the experience of 
Marie Antoinette, to whom the Swiss Guards proved an inadequate pro- 
tection, the Queen surrounded herself with a galaxy of feminine beauty. 

3ut the charm of a Hudson County notable was her downfall. Passing by 
her fair protectors she rushed to him as though seeking a refuge and 
clasped his hand. “What is your name?” she inquired. “Judge r 
was the reply. He didn’t even explain that his judicial services had long 
before been dispensed with. “From whence do you come?” she further 
inquired. “Jersey City” responded the lawyer, rather weakly. “Are you 
enjoying yourself?” was her next inquiry. The jurists’s expression was 
painful. He says his hearing deserted him. I think it was some other 
portion of the mechanism. It was plain to be seen he suspected her Ma- 
jesty of making an inquiry involving the Dempsey-Carpentier fight. “I 
beg pawdon,” he at last stammered. The Queen repeated her solicitation, 
and, in a returning lucid interval, he nodded his approval, but his voice 
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was gone until he met acquaintances to whom he related his experience. 
Now these acquaintances were sorely incensed and forthwith made their 
way to the hallowed spot, but the Queen had left and the psychological 
moment had passed. Those who have met the jurist since his return have 
observed the difference in him due to the above experience. His Bol- 
shevism has turned to Anglomanicism. He is a changed man. 

One afternoon, while strolling down Whitehall with a legal luminary 
of our Commonwealth, we were overtaken by a shower. Our nearest re{ 
uge was the old Westminster Palace, where Charles I met his doom, now 
used as a military museum. After spending a pleasant hour viewing the 
skeleton of Napoleon’s white charger, a replica of the battlefield at Water- 
loo, the scaffold used for the execution of the King and many other in- 
teresting exhibits, and the shower subsiding, we continued our stroll. It 
occurring to me that No. 8 Downing Street was only a few steps distant, 
| suggested that we view the home of Sir Ramsay Macdonald, to which 
my companion assented. From the entrance to the quadrangle of th: 
\rmy and Navy building, on the opposite side of Downing Street, flanked 
by two well-armed bobbies as protectors, we for a time surveyed the his 
torical home of the Prime Minister, until my companion suggested we 
cross the street to obtain a better view of the wording on the polishe: 
door plates, to which I assented. The building, as many of my readers 
know, is very unpretentious, but adorning the frame of the door are sev- 
eral very old brass plates, some of which, from the English custom 
daily polishing, are scarcely readable. After deciphering the old plates an 
comparing them with the new plate containing the name of Sir Ramsay 
Macdonald, my companion suggested that we call and pay our compliments 
to the Prime Minister. Suddenly, without further warning, the door 
was opened by a bowing and most courteous butler. My friend had rung 
the bell! Instinct prompted me to protect the back of my head. My firs: 
thought was of the two bobbies directly behind me. The executive offices 
of the Army and Navy were but a few feet away and in the rear. mM 
recollection of the many brilliant charges of British cavalry and infar 
recorded in the history I had read and thought I had forgotten sudder 
became vivid Khartoum; Trafalgar and Waterloo were to be abiecud 
My friend exhibited no fear. The butler was quietly informed that 


“‘ludge ———— and Mr — of ———— New Jersey had called to pa 
their respects to the Prime Minister, who undoubtedly would regret wd 
bsence trom home.” The time it took to say this gave me hope. Th: 


English army was becoming slow in its maneuvers. But my friend appa’ 
ently refused to consider opportunity for fight. He persisted in inquiring 
atter the health of the Prime Minister and accepting an invitation to cal 
the following morning only on condition that we found it convenient t 
call at ten-thirty. Our escapeswas miraculous, and, upon recrossing ‘the 
street ] found it was only due to a paroxysm that had seized both bobbies 
and produced a symptom resembling the well-known malady with whict 
tunnel workers are often afflicted and known as “the bends.” 

There was an obvious purpose on the part of the English Bar in ex- 
tending the invitation to visit London. This purpose was fully accom- 
plished. Some of our visitors even learned how to spend money. Others 
were surprised to find that Blackstone was an English subject. Few knew 
that Sir Edward Coke was a member of the Inner Temple. All of us 


i 


Sed Sal hod 


RF as dash en deerae, 2: 


2 RE Teresi: 


in 
he 


at 








lence. 


their 


Ie Teal 
have 
Rol 


mary 
t ret 
now 
g the 
‘ater- 
T in 






SOLICITOR-GENERAL BECK ON ADVISORY OPINIONS 147 


learned that the greatest justice is obtained by the Court at all times con- 
trolling the trial of the cause and preventing unfair cross-examinations. 
The effect of a stern courtesy between Bench and Bar lends a dignity, 
especially in criminal cases, that is conducive to fair trials and few appeals. 
When English Judges leave the Bench they also leave the chilly ermine 
with it. Off the Bench they are fellows and human too. 

The dinners at the Inns were marvels. English jurists, barristers, 
solicitors and American lawyers sat down together without distinction. 
The courtesies and attention of our hosts were surprising. It was the re- 
ception of the American Bar by the most esteemed and probably the most 
powerful fraternity of Great Britain. The purpose of the affair was not 
to teach us what we did not know of the English Courts and practice, but 
to cement a bond and common purpose of friendship, better understand- 
ing, and higher ideals. Nothing was concealed. Every opportunity to 
better know and understand England and her institutions was afforded. 
The interruption of the proceedings of the Courts by the confusion pro- 
duced by the visitors went unnoticed. The effect upon the visitors from 
every State in the Union cannot be otherwise than contagious. The only 
regret is that we have no single city in our country where we can properly 
reciprocate the courtesy. 





SOLICITOR-GENERAL BECK ON ADVISORY OPINIONS 

Mr. James M. Beck, who has resigned his position as Solicitor-Genera! 
of the United States, speaking some time since as guest of honor at the 
Pennsylvania Society dinner at the Waldorf-Astoria, New York City, took 
for his subject ‘““The Problem of the Supreme Court,” in the course of 
which he said: 

“The subject is timely, for once again the Supreme Court has survived 
a real crisis in its existence. A distinguished Senator, leading a new party 
movement, made his chief objective in the recent campaign the impairment 
of this balance wheel of our governmental machinery. Nevertheless, 4,- 
000,000 citizens supported this destructive proposal, and such a dissent to 
a vital part of an institution cannot be ignored by thoughtful men for 
nothing is more certain than that this is not the last assault upon the Su- 
preme Court. 

“As all of our governmental institutions, the Supreme Court, in the 
last analysis, rests not upon a written charter of government, but upon 
the confidence of the people in its essential wisdom and justice. This was 
pointed out nearly a century ago by one of the profoundest political phil- 
osophers of any age. In his classic work, ‘Democracy in America,’ de 
Toqueville thus described both the function of the Supreme Court as well 
as the foundation of its power. He said: 

“The peace, the prosperity and the very existence of the Union were 
placed in the hands of these Judges. Without their active codperation the 
Constitution would be a dead letter. The Executive appeals to them for 
assistance against the encroachments on the legislative powers. The Leg- 
islature demands their protection from the designs of the Executive. They 
defend the Union from the disobedience of the States, the States from the 
exaggerated claims of the Union, the public interests against interests of 
private citizens, and the conservative spirit of order against the fleeting in- 
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novations of democracy. Their power is enormous, but it is clothed in the 
authority of public opinion. They are the all-powerful guardians of a 
people which respect law, but they would be impotent against popular 
neglect or popular contempt.’” . . . 

In every other country the Judiciary cooperates with the other depart- 
ments of the Government and the Administration can always have the ad- 
vice of the Judges. 

I recognize that the Constitution imposes no duty upon the Court to 
give such advisory opinions, but it does not forbid such useful cooperation, 
and the great end of our constitutional development should be to bring the 
three departments into closer codperation and not widen the gulf that now 
separates them. 

The question first arose in the Administration of President Wash- 
ington, who was confronted with a serious question as to whether a treaty, 
which this country had made with Louis XVI, was binding when France 
had passed under the government of the Jacobins. Conformably to the 
practice of the mother country, he turned to the Supreme Court for ad- 
vice as to what the Government’s responsibilities were. Chief Justice Jay 
then said to the great President that, no matter how imperative the public 
need might be, the Supreme Court would not give any opinion except in 
a litigated case. 

“A little later, Virginia and Kentucky passed the first resolutions 
which asserted the right of nullification. The very existence of the coun- 
try was at stake. Alexander Hamilton, then Secretary of the Treasury, 
appealed to the Supreme Court to join with the executive and legislative 
departments in protesting against the doctrine of these resolutions. Again 
the Supreme Court declined to express any opinion as to the right of nulli- 
fication and sixty years later a great civil war was fought to decide it. 

“About a century ago, the Court for the first and only time in its his- 
tory gave an advisory opinion. The question at issue was the power of 
the Federal Government to make appropriations for improvements wholly 
within a State. President Monroe was of the opinion that it lacked such 
power. Congress had under consideration the Cumberland Turnpike bill. 
President Monroe turned to the Supreme Court for an opinion, and that 
Court for the first and only time in its history authorized one of the Jus- 
tices to advise the President as to their views, which in this case favored 
the power that was in dispute. 

“Is it quite so clear, as we have hitherto assumed, that the Court 
should not thus cooperate with the other departments of the Government 
and thus be brought into closer contact with the people? At present, all 
our constitutional questions are determined in litigation. This, undoubted- 
ly, has advantages, but it has very great disadvantages. 

“The most striking illustration of the latter was the Missouri Compro- 
mise. Congress in 1820 had passed a law limiting slavery to certain por- 
tions of the Territories. It was a great political settlement. Both parties 
acquiesced in it. Thirty-seven years later, in the case of a fugitive slave 
named Dred Scott, the Missouri Compromise was nullified by the Supreme 
Court. No single cause did more to precipitate the most fratricidal war 
in history than the Dred Scott decision. 

“Take, for example, the more recent case of the so-called Commodi- 
ties law. Congress had passed a law which required the railroads that 
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owned coal mines to sell them. Suppose, fearful that its validity might be 
sustained, the railroads had sold the mines at a loss of a thousand millions 
of dollars, and then ten years later, in a case between John Doe and 

Richard Roe, the Supreme Court had decided the law was invalid. How 

could the railroads obtain any reparation for gigantic losses which they 

had thus needlessly sustained ? 

“The hardship of this situation was such that the Attorney-General 
took the unusual, but in this case justifiable course of suspending the law 
until the Supreme Court had acted; but it is obvious that the Attorney- 
General had no such power, and the only excuse for its exercise in this 
case was that of reasonable necessity to prevent a possible and gigantic 
injustice. 

“Let me cite another case. At the end of the Spanish-American War 
the American nation found itself confronted with the novel problem of 
colonial dependencies. It was impracticable to retain them if the provi- 
sions of the Constitution, which requires that all taxes be uniform, applied 
to the Philippines and Porto Rico. Whether the Constitution in all re- 
spects followed the flag was a very novel and doubtful question. If Con- 
gress before taking a leap in the dark could have asked an advisory opin- 
ion of the Supreme Court it could have avoided a possible injustice; but 
under our governmental method, due to the Montesquieu doctrine, Con- 
gress could only pass the law and await developments. Hundreds of mil- 
lions of dollars’ worth of merchandise were imported on the faith that the 
law was valid. Some years later the Supreme Court, with most of the 
Judges disagreeing as to reasons, sustained the validity of the law in a 
case that involved the importation by an individual of some lemons. As 
Mr. Dooley said, after the Judges had rendered their individual opinions, 
the plaintiff was observed to arise and say: ‘May it please your Honors, 
do I get my lemons back?’ If the law had been declared invalid, think of 
the irreparable injury to thousands of business men! 

“Now that the danger of the La Follette attack on the Supreme 
Court is happily passed, is it not a good time to determine whether in this 
and in other respects the Court cannot be brought into more harmonious 
cooperation with the other departments of the Government and into closer 
contact with the people? Our institutions are not static. They are always 
in process of development. The founders of the Republic did not claim 
for themselves infallibility, and we, their successors, can profitably be as 
modest. The last word on constitutional development has not been 
spoken. 

“If Congress, by a joint resolution signed by the President, requested 
the Court to give an advisory opinion as to whether a proposed law is 
within the competence of the Government, is it so clear that the Court 
should decline its aid? Its power to refuse such aid cannot be questioned. 
| recognize that if a bare majority of Congress could thus drag the Su- 
preme Court into any current political controversy its prestige would be in 
danger; but if Congressmen of both parties, sincerely dubious of their 
power to pass a law, could by a resolution passed by a largely preponderat- 
ing majority of Congress—say two-thirds—and signed by the President, re- 
quest such advice, I am not so clear as many others that such an advisory 
opinion, under great and exceptional circumstances, and resting solely in 

the discretion of the Court, would be prejudicial either to the Government 
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or to the Court. To give such an opinion would rest in the sound discre- 
tion of the Court, which could refuse, except where a clear question of 
power was involved in a concrete case and the proposed law was not a 
political issue in the partisan sense. 

“In Massachusetts, Maine, New Hampshire, Rhode Island, Florida, 
Colorado and South Dakota the Courts aid the Government by advisory 
opinions and this is true of many European States. 

‘President Washington, who presided over the Constitutional Con- 
vention, and was its greatest inspiration, was the first to request such an 
advisory opinion, and it is significant that the propriety of his request 
never occurred to him until Chief Justice Jay declined to give the opinion. 
Possibly Washington and not Jay was right.” 





SHORT v. PUBLIC SERVICE RAILWAY 


(Camden Co. Circuit Court, April, 1925) 
Jurisdiction—N on-resident Plaintiff—Complaint 
Case of Philip W. Short against Public Service Railway Company. 
Mr. Henry W. Fryling for motion. 
Mr. Norman Harker contra. 


DONGES, J.: Plaintiff is a non-resident of New Jersey. Defend- 
ant is a corporation of New Jersey, its principal office being located in the 
City of Newark. The alleged right of action arose out of a collision 
which occurred in the City of Newark. Suit was commenced in the Cam- 
den County Circuit Court, and service was made upon defendant in Cam- 
den county. 

Motion is made to dismiss the summons and strike out the com- 
plaint. 

Sec. 202, Practice Act, Compiled Statutes, p. 4113, provides: 

“An action merely transitory shall, at the discretion of the Court, 
be tried in the county in which the cause of action arose, or the plaintiff or 
defendant reside at the time of instituting such action, or, if the defendant 
be a non-resident, in the county in which process was served upon him.” 

Plaintiff is non-resident; the defendant has its principal office in Essex 
County ; the cause of action arose in Essex County. Under these circum- 
stances service upon a resident corporation in Camden County is not suf- 
ficient to confer jurisdiction on the Camden Circuit Court. Thorn v. 
Central Railroad Company, 26 Law, p. 121; Schmehl v. South Jersey Land 
Co., 63 N. J. L., p. 141; Keeley v. Borough of Belmar, 116 Atl., p. 273. 

The motion is allowed, with costs. 





CLEMENTON MILL & LUMBER CO. v. BITTLE, et al. 


e_—_ 
(Camden Co. Circuit Court, April, 1925) 
Mechanics’ Lien—Complaint—Filing of Contract 
Case of Clementon Mill & Lumber Co. against Fred S. Bittle, Build- 
er, and Horace E. Lane, Owner. 
Mr. Charles A. Cogan for motion. 
Mr. Charles A. Wolverton contra. 


DONGES, J.: This is a mechanics’ lien suit. Defendant, Lane, 
moves to strike out the complaint, and alleges that the complaint does not 
set out a cause of action, because it appears in the complaint that the 
contract was filed in the office of the county clerk before work was com- 
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menced or materials furnished. Defendant insists that, where the con- 
tract is filed, a mechanics’ lien suit does not lie. 
The effect of the statute is to relieve lands and premises of the owner 
when the contract is filed and is observed by the parties thereto, but 
there are cases where this protection is lost by reason of a failure to com- 
ply with the terms of the contract, and a lien may be obtained by a material- 
man or laborer. 
The complaint alleges in paragraph 10 that “without notice to the 
plaintiff and without its consent thereto, at different times, both before and 
after the delivery of the materials herein referred to, the defendant, Hor- 
ace E. Lane, paid to the contractor divers sums of money on account of 
payments thereafter to fall due on said contract before said payments had 
become due as aforesaid, and in advance of the terms of said contract,” etc. 
In paragraph 11, it is alleged: “The amount still due said contractor 
after the aforesaid payments were made is not sufficient to satisfy plain- 
tiff’s notice and demand (a copy of which is hereunto annexed, and f. 
marked Exhibit C), and because of the payments made contrary to the ; 
terms of said contract as aforesaid, as filed in the Camden County Clerk’s 
Office, there is now nothing due from the defendant Horace E. Lane to the 
said contractor Fred S. Bittle, from which plaintiff’s said notice and de- 
mand can be satisfied.” 
In Coles & Son Co. v. Lothridge, 81 Law 406, it was held: 
“1. A building contract which is altered in a material part after it is 
filed will not protect the building against the claim of a laborer or mater- 
ialman for work done or materials furnished after such alteration, un- " 
less the contract, as altered, is filed in the office of the county clerk. 2. 
A reduction in the contract price is a material alteration of a building con- 
tract. So, too, is a change made in the times of payment which are spec- H 
ified in the contract.” i 
Chief Justice Gummere, in discussing the case said: “The change in i 
the time of payment was also material; for it affected seriously the right 
given by section 3 of the statute to laborers and materialmen to impound 
moneys due and owing by the owner to the contractor on the contract, or 
that might thereafter become due thereon, as a means of obtaining pay- rf 
ment for work done upon or materials furnished to the building.” ' 
In view of the allegations of the complaint the present case falls 
clearly within the case above cited. 
The motion to strike out the complaint will be denied, with costs. 















































IN RE CITY OF NEWARK 


(State Board of Taxes and Assessment, Mar. 10, 1925) 
Taxation—Land and Houses Owned by City and in Use for Public Institutions 
In the matter of the appeal of the City of Newark for the cancella- 
tion of the tax assessment for the year 1924 on property situate in the 
Township of Maplewood, county of Essex and State of New Jersey. 
Mr. Joseph G. Wolber for Petitioner. \ 
Mr. Samuel D. Williams for Respondent. 









THE BOARD: This petition deals with an assessment on a parcel i 
of land and two dwelling houses erected thereon, owned by the City of f 
Newark, situate in the Township of Maplewood, in the county of Essex. 
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It is difficult to determine from the evidence the quantity of land 
contained in the tract under appeal, although it probably amounts to sixty- 
five acres. Part of the land is used by the City to grow shade trees and 
shrubbery, which are set out in the public places of the municipality 
when sufficient in size for this purpose. The greater part of the land, 
however, is devoted to farming. Hay and corn are raised for the animals 
employed in the work and vegetables of all kinds grown, which are sup- 
plied to the public institutions of the City, such as the City Alms House 
and Hospital. The dwelling houses are occupied by employés of the City 
concerned in the work, free of rent. 

The property was not bought to derive a profit therefrom, either 
through lease or by cultivation. If the City cultivated the land, sold its 
products and carried on the business of farming with the idea of making 
gains in this way, then we believe the property would not be exempt. This 
case differs from Newark v. Clinton, 49 N. J. L. 370. In the present case 
produce of the soil is used either to improve City streets and parks, or to 
feed the inmates of its public institutions. The City has power to do these 
things and it equally has power to grow what is needed for public use as 
well as to purchase such supplies when required. 

We think the land and buildings are held and used for public and 
governmental purposes and, therefore, conclude the property is exempt 
from taxation, notwithstanding it is in a taxing district other than the 
City of Newark. Newark v. West Paterson, N. J., Misc. Vol. 2, page 
190; Jersey City v. Blum, 127 Atl. 214. 

The action of the Essex County Board of Taxation affirming the as- 
sessment is reversed. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 





In re Ridgefield Park.—Petition of this village to have established a 
public grade crossing at Mt. Vernon street over the tracks of the West 
Shore R. R. and the N. Y., Susquehanna & Western R. R. Petition grant- 
ed. Decision Mar. 24, 1925. Mr. Duane E. Minard for Erie Railroad 
Company. Mr. William J. Morrison, Jr., for Village of Ridgefield Park. 
Mr. John A. Hartpence for West Shore Railroad Company. 


In re Landisville Electric Co.—As a result of an application by the 
Landisville Electric Company, the Board, on October 2nd, 1924, issued 
its certificate approving the issuance by that Company of stock in the 
amount of $15,000, to be used for (a) the purchase of an electric light 
property, which had been installed and partly completed by Ulderico 
Cavoli, and (b) the purchase and installation of additional equipment, 
poles, lines, etc., in order to enable the Company to commence furnishing 
service in Landisville and Minotola. Within a few days after the certifi- 
cate was issued a fire destroyed the roof of the power station then under 
construction and, at about the same time, the Minotola-Landisville Cham- 
ber of Commerce entered a protest against the approval by this Board of 
the actions of the Company, stating that the property had been sold for 
taxes, that it could not furnish electricity for power at low prices, etc. 
The township of Buena Vista later revoked the Company’s franchise. 

“After full consideration of this matter the Board is of the opinion 
that, since its approval of the issuance of stock, sufficient time has not 
elapsed to enable the company to complete the installation and equipment 
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of its system. The Board is further of the opinion that the mere revok- 
ing of the franchise granted by Buena Vista Township is not sufficient to 
warrant the Board in rescinding at this time the certificate granted ap- 
proving the issue of securities to finance the construction of the plant. 
This work should progress, however, so that service can be furnished by 
not later than July Ist, 1925. The Board will therefore dismiss the peti- 
tion requesting that its certificates of October 2nd, 1924, be rescinded 
without prejudice to the renewal of the same if service is not available 
to prospective customers by July Ist, 1925.” Decision Mar. 27, 1925. Mr. 
Spaulding Frazer for the Company. 


In re West Jersey & Seashore R. R. Co.—Three distinct applications, 
to discontinue agencies at Finley station, Palatine and Mickleton, to re- 
duce operating expenses and because the volume of business was insuffi- 
cient to maintain the same. In the cases of Palatine and Mickleton the ap- 
plications were denied. In that of Finley station the Board said: “If the 
Company will arrange to have a representative at the station for the 
transaction of the necessary freight and express business from 1.00 P. M. 
until 3.00 P. M. week-days, or a similar period best adapted to the arrival 
and departure of the local freight, the Board will approve such an ar- 
rangement in lieu of the agency now effective.” Decisions April 23, 1925. 
Mr. Walter H. Bacon and Mr. Frank F. Neutze for the Company. For 
Protestants, Mr. Albert B. McAllister for Finley, Mr. J. Forman Sin- 
nickson for Palatine, and Mr. Francis B. Davis for Mickleton. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


Use or STREETS FOR BASEBALL 


The Town Council of Atkins, Ark., granted to the School Board per- 
mission to use a portion of some of the public streets of Atkins so that 
there would be room enough for a school baseball game to be played. 
There were two games each week, each game consuming approximately 
one and a half hours. During the progress of these games the School 
Board roped off the portion of the streets which were being used and 
stretched temporary canvas around the inclosure. The canvas and the 
ropes were removed as soon as the game ended, but while it was in pro- 
gress any one wishing to enter the inclosure found it necessary to use the 
entrance provided for that purpose. 

One day, during the progress of a game, Bleve Scott came into the 
park without paying, and, instead of taking a seat in the grandstand, he 
persisted in standing on the street, thus interfering with the game. He 
was arrested and fined for trespass. He returned in a short time with E. 
Owens, a friend. They entered again without paying, and took up their 
stand on the sidewalk. There was evidence tending to show that the 
marshal offered to loan each of them the 50 cents necessary for their ad- 
mission fee and that he finally offered to give it to them. They spurned 
his offer, however, so he arrested them instead, and again they were fined. 
The contention of Scott and Owens was that the inclosure of the public 
streets by the school board amounted to a purpresture, and that it was un- 
authorized, thus reaching the conclusion that they were justified in taking 
their positions on the sidewalk of the public street. 
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The Supreme Court of Arkansas held, in the case of Owens v. Town 
of Atkins, 259 Southwestern Reporter, 396, that the Town Council could 
authorize such a temporary encroachment. Mr. Justice Wood wrote the 
opinion of the Court and said in part: 

“Now the undisputed testimony shows that the Town Council and 
the School Board joined in the commendable effort to furnish the youth of 
Atkins the wholesome sport so essential to their physical development, and 
also to afford them and the people of the town an innocent diversion, which 
added greatly to their pleasure and entertainment, by providing a park 
where the great American game of baseball could be played. This, under 
the circumstances, was a use temporary and reasonable in character, which 
tended to promote the welfare of the town, and which the town council 
was fully justified in recognizing. Its grant to the School Board gave such 
Board a temporary right to the possession of the streets named for the 
purpose mentioned, which appellants had no right to interfere with. The 
recalcitrant and obstinate manner in which appellants ignored the rights 
of the School Board and the public interested in the maintenance of the 
ball park on the school grounds, constituted a trespass, which, as the proof 
shows, was well calculated to cause a breach of the public peace and or- 
der.” 

RELATIVE RiGHTS OF OWNERS OF Docs AND CHICKENS 


The relative rights of the owners of dogs with chicken-killing propen- 
sities and their victims were determined by the Court of Appeals of Geor- 
gia in Johnston v. Wilson, 123 Southeastern Reporter, 222. 

Chief Justice Broyles, who wrote the opinion of the Court, failed to 
avail himself of the opportunity at hand for the usual eulogy to that 
“humble, but faithful, friend of mankind,” the dog, and took instead, as 
the subject of his remarks, the “lowly hen,” of which he said: 

“It does not seem amiss to state, in passing, that the cackling hen and 
the crowing rooster are far more important to the public weal than is the 
more conspicuously portrayed canine; for, without these valuable fowls, 
the great American public would not only be deprived of its favorite break- 
fast of eggs, but the majority of our people in the rural districts, towns, 
and cities would be deprived of one of their chief means of combating the 
high cost of living, and of making their small salaries and small business 
enterprises carry them and their families through the year. 

“Indeed, since King Cotton, due to the ravage of the boll weevil, has 
been dethroned in favor of Queen Diversification, the heretofore lowly hen 
has come into her own, and, together with the cow and the hog, is rapidly 
blazing the trail towards a far more prosperous era for the long-suffering 
farmer of the Southland.” « 

It was held that while the relative value of the dog and the fowls was 
a circumstance which the jury might consider on the question of justifica- 
tion for the shooting, it was error to instruct that defendant had no right 
to kill the dog if it was of more value than the chickens. 


Ripinc Mororcycie Sipe Car 1s Not “Ripinc A Motorcyc.e” 


Rose Silverstein brought an action against the Commercial Casualty 
Insurance Company to recover for the death of her husband, Harry Sil- 
verstein, when the motorcycle side car in which he was riding overturned, 
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killing him. The policy of insurance provided that it should not be appli- 
cable to “injuries received while riding a motorcycle.” 

The lower Courts thought that Silverstein was “riding a motorcycle” 
within this proviso in the policy, so no recovery was allowed. The Court 
of Appeals of New York, however, held the insurer to its liability. In 
reaching its conclusion Judge Andrews, in the course of the Court’s opin- 
ion, said : 

“To ‘ride,’ used as a transitive verb, is annexed the idea of control 
or management. In standard dictionaries, among other definitions are 
found ‘to manage or control while seated on’; ‘to sit on and control so as 
to be carried, as to ride a horse, to ride a bicycle’ ; ‘to control and manage.’ 
When Marlborough rides the whirlwind, he is not swept helplessly along. 
He directs the storm. . . . A friend who tells you he has been riding 
a horse conveys the impression that he has done more than to rest passive- 
ly on its back while the horse was led by another . . . The result in 
the Courts below was erroneous. Especially is it so when in no sense did 
Silverstein mount the machine. He sat not on, but in, the car.” 

The case is reported in 143 Northeastern Reporter, 231, as Silver- 
stein v. Commercial Casualty Insurance Company. 


AUTOMOBILE STANDING STILL, But 1n “OPERATION” 


The Court of Appeals of Kentucky, in Hardware Mut. Casualty Co. 
v. Union Transfer & Storage Co., 266 S. W. 362, holds that a truck 
parked on a highway for the purpose of unloading furniture, is in “oper- 
ation,” within a statute requiring lights on trucks when in operation, etc. 
In part the court said: 

“It is insisted that these trucks, when parked upon the roadside, were 
not in operation within the meaning of the statute. They were loaded 
with furniture or other property which the appellee had transported for 
Gardner, and these trucks were then parked at this point for the purpose 
of being unloaded, and while so being used, they were ‘in operation’ with- 
in the meaning of the statute. 

“That this was the intention of the Legislature is clearly shown from 
subsection 3 of section 2738g24, because in this subsection the Legislature 
provided that— 

“ ‘Cities or towns may by ordinance designate certain well-lighted 
streets or parts thereof during certain periods as being sufficiently illumi- 
nated to make lights on parked automobiles unnecessary, in which case 
paragraphs 1 and 2 shall not apply to automobiles parked in such streets 
during such period.’ 

“From this language it is obvious that a motor vehicle, when parked 
on the highway, is in operation within the meaning of the statute. 

“In Commonwealth v. Henry, 229 Mass. 19, 118 N. E. 224, L. R. A. 
1918B, 827, it was held that an automobile standing on a city street after 
dark, with engine at rest, is within a statute prohibiting the operation of 
automobiles on the streets after dark without lights. 

“A similar conclusion was reached in Jaquith v. Worden (1913), 73 
Wash. 349, 132 P. 33, 48 L. R. A. (N. S.), 827, where the Court decided 
that an automobile, when stopped or left standing in the highway, did not 
cease to be ‘driven’ within the meaning of a statute providing that ‘every 
automobile or motor vehicle when driven on any public road’ between 
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certain hours should have ‘at least one lighted lamp, showing white to the 
front and red to the rear.’ It was stated that it could not be said that the 
driver of such a vehicle must carry lights while it is moving, but that he 
may stop it during the hours of darkness in the roadway, turn off the 
lights, and leave it standing, without violating the law; that the statute 
must be read with reference to its plain spirit and intent; that its spirit 
cannot be destroyed by narrowing it to the literal meaning of a single 
word ; that highways are designed for travel in all lawful ways; and that 
the driver of a vehicle does not cease to be a driver or traveler when he 





stops his machine in the street.” 





Where trustee in bankruptcy continues business of bankrupt and 
adopts certain existing leases and pays rent thereunder, referee is not en- 
titled to commissions on amount paid as rent. Matter of Shippers’ Com- 
press Co. (D. C., Ga.), 5 Am. B. R. (N.S.) 515. 





Withdrawal by creditors of their opposition to discharge of bank- 
rupt does not have effect of entitling bankrupt to discharge where Court is 
clearly convinced of commission by bankrupt of an offense punishable by 
imprisonment as provided in Bankruptcy Act. Matter of Glick Brothers 
(C. C. A., 5th Cir.), 5 Am. B. R. (N. S.) 381. 





A creditor whose claim was scheduled by the bankrupt, but who did 
not prove his claim within the year as required by section 57n of the Bank- 
ruptcy Act, is entitled to share in a fund remaining in the hands of the 
trustee after the payment in full of all proved claims. Matter of Lenox 
(D. C., Pa.), 5 Am. B. R. (N. S.) 198. 





MISCELLANY 





SOME STATE NOTES 





Messrs. Collins & Corbin, of Jer- 
sey City and Newark, have discon- 
tinued their law offices in Newark, 
and in Jersey City have removed to 
No. 1 Exchange Place. Mr. George 
S. Hobart, who was with the firm in 
Newark, is now head of the firm of 
Hobart & Minard, with offices at 24 
Branford Place, Newark. 

Former Vice-Chancellor Merritt 
Lane, of Newark, has taken in as 
partners in law practice former U. 
S. District Court Judge Charles F. 
Lynch and Mr. Joseph L. Smith, the 
firm being Lane, Lynch & Smith, 
with offices in the Prudential Build- 
ing. 


Mr. John R. Hardin, of Newark, 
was elected a Trustee of Princeton 
University on April gth, succeeding 
Mr. Henry W. Green, of Trenton, 
who resigned last year. 

Cape May City, being the first 
city in this State to act under the 
law of 1923 authorizing a city man- 
ager form of government, has se- 
lected Mr. Paul A. Volcker Munic- 
ipal Manager. He was born in Ho- 
boken in 1889, and is a registered 
professional engineer in Pennsyl- 
vania, with wide experience in canal 
and highway construction. 

Mrs. Margaret Hughes, widow of 
former United States Senator Wil- 
liam Hughes, died at her home in 
Washington, D. C., March 26th. 
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She had been ill since January. She 
is survived by two daughters, three 
sisters and three brothers. Sena- 
tor Hughes, who was a lawyer of 
this State and once Judge of the 
Passaic Courts, died Jan. 30, 1918. 





COLUMBIA LAW SCHOOL 


Columbia Law School for the 
first time in its history will this 
June grant the degree of Doctor 
Juris and initiate a new series of 
contributions to jurisprudence to be 
known as Columbia Legal Studies. 
The first volume of the series for 
which the degree of Doctor Juris is 
to be awarded to Mr. Frank I. 
Schechter, is “The Historical Foun- 
dations of the Law Relating to 
Trademarks,” which is published 
under date of May Io. 

Mr. Schechter’s researches cover 
every important factor in the devel- 
opment of trademark law from the 
Guild records of the Thirteenth 
century through the administrative 
records of the Privy Council in the 
Sixteenth and Seventeenth centur- 
ies to the 1925 advance sheets of 
opinions of English and American 
Courts. 





ELECTION LAW CHANGES 


Last month we published the 
events concerning elections to begin 
May 18, when petitions for Gover- 
nor must be filed, to June 16, the 
date of primary elections. Then 
follow : 

June 22, county committees hold 
annual meetings. 

June 23, State conventions of 
both parties and annual meetings of 
State committees. 

June 25, resolutions committees 
named at State conventions prepare 
tentative drafts of party platforms 
and forward to convention dele- 
gates, 


June 30, final meeting of State 
conventions for adoption of plat- 
forms. 

October 13, third registration day 
in all municipalities. 

October 29 and 30, county board 
of elections sits to revise and correct 
general election registry lists. 

October 29, last day for receiving 
campaign contributions for use at 
general election. 

October 30 and 31, campaign 
managers to file election finance 
statements. 

November 3, general election. 





THE GOULD ESTATE 


The second annual accounting in 
the estate of George J. Gould, filed 
March 25 in the Ocean County sur- 
rogate’s office at Toms River, N. J., 
shows that the liquid estate in the 
hands of the executors gained by 
close to a million dollars last year, 
but that the cost of administration 
and the first accounting, including a 
shrinkage of bonds, brought the to- 
tal expenses to over two millions. 
The balance in the hands of the ex- 
ecutors on December 31, was $14,- 
203,696. 

The accounting was filed by Mc- 
Carter & English of Newark, the 
New Jersey representatives of the 
estate. 

The accounting showed that since 
December 31, 1923, and up to De- 
cember 31, 1924, the receipts of the 
estate had been $350,764.25. This 
was derived principally from the 
sale of real estate including the sale 
of Georgian Court, Lakewood; re- 
ceipts from income, $441,588.20; 
making the total assets, with the bal- 
ance from 1923 of $15,417,288.99, 
$16,209,641.44. 

From that total was deducted the 
charges for the administration of 
the estate and the first accounting, 
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$1.957,331.78, and losses caused by 
shrinkage of bond values, $48,- 
412.78. The total expenses for 1924, 
including the shrinkage of the bonds 
and operating expenses totaled $2,- 
005,944.68. The surrogate’s fees 
amounted to $1,185. Judge New- 
man allowed the executors five per 
cent. on the income from real estate, 
and three and a half per cent. on in- 
come from the new corpus, as was 
done last year. 





BOOK RECEIVED 


REPORT OF THE 47TH ANNUAL 
MEETING OF THE AMERICAN Bar 
Association. Held in Philadel- 
phia, July 8-10, 1924. Baltimore, 
1924. Pp. 1172. 

The usual fine volume full of 
meat for every lawyer. There are 
now 22,073 members in this body: 
enough to make a small city. The 
reports of committees and addresses 
take up over half of the work. We 
hope to comment upon some of 
these topics later. 





GUGGENHEIM MEMORIAL 
FOUNDATION 


Simon Guggenheim, former Unit- 
ed States Senator from Colorado, 
and his wife, have announced a 
preliminary gift of $3,000,000 for 
the endowment of the John Simon 
Guggenheim Memorial Foundation 
Fellowships for advanced study 
abroad. The purposes of the 
Foundation are: To improve the 
quality of education and the frac- 
tice of the arts and professions in 
the United States, to foster research 
and to provide for the cause of bet- 
ter international understanding. 

The Foundation is a memorial to 
the son of Senator and Mrs. Gug- 
genheim, who died on April 26, 
1922. The Foundation offers to 
young men and women world-wide 


opportunities under the freest pos- 
sible conditions to carry on = ad- 
vanced study and research in any 
field of knowledge, or opportuni- 
ties for the development of unusual 
talent in any of the fine arts includ. 
ing music. 

The fellowships differ from the 
Rhodes scholarship in being open to 
women as well as men and being 
available for study in any country in 
the world. The amount of money 
available for each fellowship will be 
approximately $2,500 a year, but 
may be more or less, depending on 
individual needs. 





HONORING EX-JUDGE LYNCH 


At the annual banquet of the 
Lawyers’ Club of Essex County in 
Newark on April 18, ex-U. S. Dist. 
Court Judge Charles F. Lynch was 
the guest of honor. Laudatory ad- 
dresses upon his fine career as 
Judge were made by Joseph P. Tu- 
multy, former Judge William H. 
Speer, former Judge Julius M. 
Mayer, etc. In the course of his ad- 
dress Mr. Tumulty said: 

“Unlike other men suddenly cata- 
pulted out of the pleasant pastures 
of professional life and placed ina 
high position, Judge Lynch never 
lost his bearings when he reached 
the high altitudes. Unlike others 
advanced to distinguished posts, as 
the burdens of his high position fell 
heavily upon him, he grew—he did 
not swell. Asa Judge he conducted 
himself as a modest instrument of 
justice, not as a master of the Bar. 
And though sitting in the midst of 
tragedy and distress, he did not be- 
come a cynic. And now, serenely, 
quietly, unostentatiously, he has quit 
his high position without a breath of 
scandal attached to any of his acts, 
but, better than anything, unafraid 
and certain of his future, without 
illusions or vain regrets.” 
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OBITUARIES 


Vice-CHANCELLOR JOHN E. Foster 


On April 21st Vice-Chancellor 
John E. Foster of this State died of 
heart disease in his Chambers ad- 
joining the Chancery Court in the 
Prudential Life Insurance Build- 
ing, 763 Broad Street, Newark. He 
was seized while hearing a bank- 
ruptcy case which he adjourned to 
retire to his office. His continued 
absence from the courtroom 
alarmed William L. Mullin, Ser- 
geant-at-Arms, who finally entered 
the Vice-Chancellor’s office and dis- 
covered him in a state of collapse. 
Mullin immediately summoned 
Chancellor Foster’s son, William, an 
attorney in an adjoining building, 
who, in turn, called in Dr. William 
R. Tilton of the Prudential Life In- 
surance Company’s medical staff. 
Another physician, Dr. Charles W. 
Crankshaw, was then summoned but 
arrived just as the Vice-Chancellor 
died. 

Vice-Chancellor Foster’s death 
followed a cardiac ailment of sev- 
eral years’ standing which the dead 
man sought to remedy by a five- 
weeks’ Mediterranean cruise taken 
two months ago. On the return 
voyage late in March his steamer 
ran into a severe blizzard and he 
contracted a cold which is believed 
to have aggravated his condition. 

The Vice-Chancellor was born in 
New York City Sept. 22, 1864. 
When fifteen years old he moved 
with his parents to Atlantic High- 
lands, where he completed his ele- 
mentary education before enrolling 
in Columbia University. He was 
graduated at the Columbia Law 
School in 1886. He was admitted to 
the New Jersey Bar at the Novem- 
ber Term of that year, and became 
a counselor three years later. He 
then practiced his profession in his 
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home town until 1900, when he was 
appointed Prosecutor of the Pleas 
of Monmouth County. After serv- 
ing two terms in this capacity he 
was elevated to the Judgeship, re- 
signing in his third term as Judge 
in December, 1915. He then re- 
sumed his legal practice in Atlantic 
Highlands and New York, his son, 
William E., becoming associated 
with him. The following year, 
however, he was appointed Vice- 
Chancellor and was reappointed in 
1923 for a second seven-year term. 
He removed to Red Bank in 1924. 
On April 24th a simple funeral 
service was held at his home in Red 
Bank, attended by a large number 
of the jurists and lawyers of the 
State, and, of course, by the Chan- 
cellor and the remaining Vice-Chan- 
cellors. Flags were at half-staff in 
both Red Bank and Atlantic High- 
lands. Interment was in Fairview 
cemetery Middletown township. 


FoRMER JUDGE JoHN ULRICH 


Ex-Judge John Ulrich, formerly 
of Plainfield, latterly of Newark, 
died in a private hospital in the lat- 
ter city on April 20. 

Judge Ulrich was an active mem- 
ber of the Bar of this State in the 
eighties and nineties, but, his mind 
becoming slightly impaired, he en- 
tered a State Hospital, and there- 
after did not appear upon the roll of 
attorneys. For many years past he 
had lived a quiet business life in 
Newark. In his day he was well- 
known throughout the State. He 
was born in the city of New York 
Sept. 16, 1857, of German parent- 
age, his father, Carl Ulrich, being 
of a family of Carlsruhe, who estab- 
lished a business in New York City 
in 1850. He attended the New York 
City public schools, and later en- 
tered the Claverick Military Acad- 
emy, on the Hudson. After his 
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father’s death the family went to 
Plainfield, where Mr. Ulrich took a 
post graduate course in the Plain- 
field High School, under Prof. John 
Gross. He entered New York Uni- 
versity, and upon graduation took 
up the study of law, being admitted 
to the New Jersey Bar at the June 
Term, 1882. Upon the death of 
City Judge Peter P. Good Mr. UI- 
rich was appointed to succeed him 
and served with credit three years, 
under Mayors George W. Rock- 
fellow and Job Male, 1886 to 1888. 
He was succeeded by Judge George 
P. Suydam. Next he was elected to 
the New Jersey Assembly, serving 
three terms, 1888-90. 

Judge Ulrich was an enthusiastic 
member of the Masonic Order, a 
Past Master of Jerusalem Lodge, 
No. 26, F. & A. M., of Plainfield, 
and at one time owner and editor of 
the popular Masonic publication, 
The Royal Craftsman, published in 
Somerville. He was a member and 
secretary of the old Chamber of 
Commerce, of Plainfield, a succes- 
sor of the original Board of Trade, 
the name and scope of the organiza- 
tion having been suggested by him, 
and served assiduously by him until 
he resigned by reason of failing 
health. He also was a prominent 
member of Perseverance Lodge, 
No. 74, Knights of Pythias. Being 
always a student he was historian of 
the two fraternal orders, and a lec- 
turer on these fraternities. He was 
likewise a member of Plainfield 
Council, No. 711, Royal Arcanum, 
and a member of the Crescent Ave- 
nue Presbyterian Church. When 
at the Bar and in politics he was one 
of the most popular men in his part 
of the State. 

Surviving him are his widow, 
formerly Miss S. B. Kenyon, and 
four children, Sewell Ulrich, of 
Rochester, N. Y.; Waldorf C. UI- 
rich, of 541 Stelle avenue, Plain- 


field; Mrs. J. A. Stackhouse, of 
Cape May Court House, N. J., and 
Mrs. T. H. Brown, of Haddon 
Heights, N. J., and eight grandchil- 
dren. 


Mr. LIntTon SATTERTHWAITE 


Mr. Linton Satterthwaite, a 
prominent member of the Trenton 
Bar, died at his home, 912 River- 
side avenue, that city, on December 
21, 1924, after a six months’ ner- 
vous breakdown. Only now have 
we succeeded in securing the facts. 

Mr. Satterthwaite was born in 
Mansfield Township, Burlington 
county, Jan. 19, 1857, being the son 
of Benjamin and Mary (Ridgway) 
Satterthwaite, and a descendant of 
William Satterthwaite, one of the 
earliest settlers of that county. His 
ancestors were all Quakers. He 
went to Trenton when a boy, at- 
tended the Trenton Academy, State 
Model School and Trenton Business 
College, also Shortlidge’s Academy, 
Media, Pa.; then was graduated 
from Yale College in 1883, read 
law with former Judge James Bu- 
chanan in Trenton, and was ad- 
mitted to the New Jersey Bar at the 
February Term, 1887, and became 
counselor three years later. In 1897 
he was a candidate on the Citizens’ 
ticket for Mayor of Trenton. For 
years past, besides an active prac- 
tice, he was interested in civic work. 
He was a prominent contributor on 
reform measures to the “Yale Re- 
view,” “American Journal of Polli- 
tics,” “Public Opinion,” the Law 
JourNAL and other magazines and 
newspapers. His clear and direct 
style proved his unusual education 
and his desire to benefit his city and 
State. His death is a distinct loss 
to his city. 

He is survived by his widow, and 
by children Linton, Jr., a practicing 
lawyer, Willis H., and two daugh- 
ters. 


<> wt 


